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ilar questions, and consent is given, the court has always exercised great 
liberality in permitting this to be done. And doubtless it is within our dis- 
cretion to allow it in any case when justified by the circumstances. Green 
v. Biddle, 8 Wheat. 17, 5 L. ed. 551 ; Florida v. Georgia, 17 How. 491, 15 L. 
ed. 188; The Gray Jacket, 5 Wall. 370, 18 L. ed. 646. It does not appear 
that applicant is interested in any other case which will be affected by the 
decision of this case; as the parties are represented by competent counsel, 
the need of assistance cannot be assumed and consent has not been given." 



Eminent Domain — Evidence op Value — Offers to Purchase — Record 
on Appeal — Damages to Adjacent Property — Instructions. — 1. The testi- 
mony of an owner of real property of offers to purchase the same for hotel, 
residential, or amusement purposes, or for a ferry, or a railroad terminal, 
or to lease the property for hotel purposes, is inadmissible on the issue in 
condemnation proceedings as to the value of such property. 

2. Statements by the court in his charge which refer to evidence which 
does not appear in a bill of exceptions not purporting to contain all the evi- 
dence, when not excepted to nor corrected by counsel, will be taken as 
supplementing the evidence in the record. 

3. Just compensation to the owner of three absolutely separate and inde- 
pendent, though adjoining, farms, one of which only was taken in condemna- 
tion proceedings, does not demand an award of the damages to the two re- 
maining farms, arising from the proposed use of the condemned property 
for military purposes. 

4. The jury on a trial de noio upon an appeal from an award of com- 
missioners in condemnation proceedings are properly instructed that they 
must be satisfied as to the value and damage by the testimony produced be- 
fore them, without reference to any testimony produced before the commis- 
sioners, and that they must not be influenced by the commissioners' report. 
Sharp v. V. S., 24 Sup. Ct. 114. 



Bankruptcy — Preference — Unrecorded Chattel Mortgages — Avoid- 
ance — Date of Transfer. — Bankr. Act, sec. 3a, Act July 1, 1S98, c 541, 
30 Stat. 546 (U. S. Comp. St. 1901, p. 3422), declares a transfer of prop- 
erty while insolvent, with intent to prefer creditors, an act of bankruptcy, 
and, for filing a petition based on such an act, allows four months from 
the date of recording the instrument, or from the date of notorious exclu- 
sive possession by the beneficiary. Section 60a, 30 Stat. 562 (U. S. Comp. 
St. 1901, p. 3445), makes such a transfer as above enumerated a preference, 
and, if given within four months before the filing of the petition, the bene- 
ficiary having reason to believe that a preference was intended, declares it 
voidable by the trustee. Held that, in case of a preference by way of an 
unrecorded chattel mortgage, the transfer dates from the acquisition of 
possession under the mortgage. 'Potman v. Humphrey (Mass.) 68 N. E. 
844. Citing Wilson v. Nelson, 183 U. S. 191. 

Per Knowlton, C. J: 

"In Matthews v. Hardt, 79 App. Div. 570, 9 Am. Bankr. R. 373, 80 N. Y. 
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Supp. 462, the Appellate Division of the Supreme Court of New York, in a 
well-considered opinion, made a decision which entirely covers the present 
case. The court held that the preference should be deemed to have been ob- 
tained at the time 'when possession was taken, though the taking of pos- 
session was merely to effectuate an agreement made in good faith, and 
many months before the prohibited time for making the transfer.' 

"The case at bar certainly falls within the spirit and reason of the stat- 
ute as interpreted in these decisions. The reason for the enactment, as it 
is interpreted, is well illustrated by the fact that the mortgagor in this case, 
less than four months before the procedings in bankruptcy, made a state- 
ment to certain of his creditors and to commercial agencies that there was 
no incumbrance on his stock or fixtures — a statement which was literally 
true if we Iook only to the state of the title as against creditors, but 
wickedly false in its understood meaning if the mortgagee, on the eve of 
the debtor's bankruptcy, could take all of the debtor's property, and leave 
nothing for the other creditors, who had trusted him because of his posses- 



Evidence — Individual ob Corporate Liability — Failure to Comply 
with Corporation Law. — In an action for personal injuries, from being 
run over by a newspaper wagon, where the issue was as to the owner- 
ship of the wagon — the defendant claiming that it belonged to a corporation 
in which he was merely a stockholder, and the plaintiff claiming that the 
corporation was one of several, organized by the defendant, all of which 
were shams, and that he was the real owner of the wagon — evidence on the 
part of the plaintiff that the corporations had failed to file annual report* 
with the county clerk and the state comptroller is inadmissible, and, in a 
close case, such evidence, received under objection and followed by instruc- 
tions from the court that the jury "might consider the fact of a failure to 
file the reports in deciding whether such corporations were conducted in 
good faith, and whether their articles of association were mere forms under 
which the defendant had and exercised control," is reversible error. Werner 
v. Hearst (Ct. App. N. Y.) 30 N. Y. L. J. 1091. 

Per Gray, J. : 

"The plaintiff was thus permitted to interject an irrelevant issue as to 
the character and valid existence of the corporations and it is reasonable, 
and, indeed, upon the record, fairly, conceivable that the jurors may have 
reached their verdict upon the supposition that, if the newspaper corpora- 
tions were invalid, or defunct corporate entities, the defendant was neces- 
sarily liable. But that is not so. They were corporations in fact, however 
open to inquiry as to their right to continue as such at the instance of the 
proper authorities. It was not the province of the jury to determine whether 
they were incorporated in good faith, or whether the corporations were a 
mere form and an evasive device on the defendant's part to escape an indi- 
vidual responsibility for the conduct of the business (Demarest v. Flack, 
128 N. Y. 205, 213) . The issue was whether the defendant was the employer 
of the negligent driver, or whether the newspaper corporation was. All evi- 



